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On December 12, 2014, in response to the Texas Supreme Court’s holdings in Finance Commission 
of Texas v. Norwood, 418 S.W.3d 566 (Tex. 2013)1, the Finance Commission of Texas and the Texas 
Credit Union Commission (together, the “Commissions”) filed with the Office of the Secretary of 
State for Texas an adoption of amendments to the affected provisions of the Texas Administrative 
Code (attached hereto). Specifically, and discussed in more detail below, the Commissions adopted 
amendments to 7 Texas Administrative Code §§ 153.1 (definition of interest), 153.5 (3% fee limits 
and certain charges, most notably discount points), 153.15 (location of closing and use of a power of 
attorney) and 153.51 (provision of the “12-day” disclosure if a power of attorney is being used). 
 
7 TAC §153.1 
 
The preamble to the operative definitions of this section was amended to clarify that the definitions 
of §153.1 apply to all of Chapter 153 
 
§153.1(11) – the definition of “interest” has been amended to coincide with the definition provided 
by Norwood, such that for purposes of home equity lending, the term means the amount determined 
by multiplying the loan principal by the interest rate over a period of time.  
 
7 TAC §153.5 
 
The §153.5 amendments provide per diem interest (§153.5(3)(A)) and true discount points 
(§153.5(3)(B)) are not included in the 3% calculation, but charges to maintain (§153.5(9)) and 
charges to service (§153.5(12)) an equity loan, that are not interest, are fees subject to the 3% 
calculation if the charges are paid at the inception of the loan, or if the charges are customarily paid 
at the inception of the loan but are deferred for later payment after closing.  
 

                                                   
1 The lengthy procedural history of the Norwood case is the subject of three prior client memoranda issued by our 
firm on May 10, 2006, January 14, 2010 and June 25, 2013, all of which may be found on our website at 
www.loanlawyers.com 

MEMORANDUM 



Specifically, and of note to our clients, §153.5(3)(B) clarifies that legitimate discount points are 
within the definition of interest and therefor excluded from the 3% calculation. Legitimate discount 
points are points that truly correspond to a reduced interest rate and are not necessary to originate, 
evaluate, maintain, record, insure or service the loan. According to the Commissions’ commentary, an 
analysis of whether discount points are legitimate should include whether a borrower is able to 
choose between a loan without discount points and a loan that includes discount points with a 
corresponding reduced interest rate: “whether discount points are legitimate depends on whether they 
are truly an option available to the borrower.” [39 TexReg 10408] If there is not a choice for the 
borrower between a loan without discount points and a loan with discount points and a corresponding 
lower interest rate, arguably any discount points charged were fees necessary to originate, evaluate, 
maintain, record, insure or service the loan (i.e. are not within the definition of “interest”) because 
the loan would not have been originated without the imposition of the “discount points”, and the 
points should be included in the 3% fee calculation. Lenders are expressly permitted to rely upon an 
established system of verifiable procedures to evidence that discount points offered are legitimate, 
and any such system may include documentation of options offered to the owner including an interest 
rate with discount points and a lower interest rate based on discount points.  
 
7 TAC §153.15 
 
Amendments to §153.15 clarify that a power of attorney to be utilized in a Texas home equity loan 
transaction must be signed at one of the three authorized places where a home equity loan can be 
closed: an office of the lender, an attorney’s office or a title company. A lender is entitled to rely upon 
an established system of verifiable procedures to evidence compliance with the requirement, which 
system may include: a written statement in the power of attorney acknowledging the date and place 
at which the power of attorney was executed, an affidavit or written certification of a person who was 
present when the power of attorney was executed acknowledging the date and place of execution or a 
certificate of acknowledgement signed by a notary public that includes the date and place of 
execution. Whether a power of attorney is utilized or not, the closing of an equity loan must still 
occur at one of the three authorized locations. If a properly executed power of attorney is utilized, the 
12-day disclosure may be provided by the lender to the attorney in fact instead of providing it to the 
owner/principal.  
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